CITY OF CAPE MAY, COUNTY OF CAPE MAY, STATE OF NEW JERSEY

ORDINANCE NO.  242 - 2011

AN ORDINANCE PROHIBITING SMOKING IN CAPE MAY CITY PUBLIC PARKS, BEACHES, PROMENADE AND RECREATION AREAS


Whereas, the City Council of the City of Cape May, County of Cape May, State of New Jersey, desires to adopt an ordinance to prohibit smoking in public parks and recreation areas, and on the public beaches and Promenade.

Now, Therefore, Be It Ordained by the City Council of the City of Cape May, County of Cape May, State of New Jersey, as follows:

1. A new Chapter 425 of the Cape May City Code entitled “Smoking Prohibited in Certain Public Places” is hereby added to read as follows:


§ 425-1.
Findings and Intent

The Cape May City Council finds that:

A.
Numerous studies have found that tobacco smoke is a major contributor to outdoor pollution and breathing secondhand smoke is a cause of disease in healthy non-smokers.  

B.
Secondhand smoke is particularly hazardous to children, the elderly, individuals with cardiovascular disease and individuals with impaired respiratory function, including asthmatics and those with obstructed airway disease.  

C. The smoking of tobacco products is also a form of air pollution, a danger to health and a material public nuisance.

D. As a result, the Cape May City Council has adopted the foregoing as justification for this Chapter with the purpose of protecting the public health and welfare by prohibiting smoking in certain smokefree public places, which are more specifically defined below, to guarantee the right of non-smokers to breathe smokefree air and to recognize the public’s need to breathe smokefree air as a priority over an individual’s desire to smoke.  

§ 425-2.
Definitions 

The following words and phrases, whenever used in this Chapter, shall be construed as defined in this Section:

A. “SMOKEFREE PUBLIC PLACE” shall mean all of the Cape May City public beaches, the entire length of the Promenade beginning at Third Avenue and extending east to its end one block east of Madison Avenue, the Sunset Pavilion located south of the Promenade at Third Avenue, the Rotary Park and Bandstand area located at the intersections of Lafayette Street, Jackson Street and Lyle Lane, the Kiwanis Park located on the east side of Madison Avenue between Washington Street and Michigan Avenue, Harborview Park located at the intersection of Texas Avenue and Harbor Lane along the Cape May Harbor, the Dog Park located at 705 Lafayette Street, Wise Anderson Park and any future areas designated by the City of Cape May as a public park or recreation area.
B. “SMOKING” means inhaling, exhaling, burning, or carrying any lighted cigar, cigarette or pipe or other lighted tobacco product or any other lighted substance, whether otherwise legally possessed or consumed, in any manner or in any form.  
§ 425-3.
Smoking Prohibited

Smoking is hereby prohibited in all smokefree public places.

§ 425-4.
Signage 

A conspicuous sign clearly stating that smoking is prohibited shall be posted at each beach entrance, along the Promenade and at all other smokefree public places.  The international “No Smoking” symbol may also be used, consisting of a pictorial representation of a burning cigarette enclosed in a red circle with a red bar across it.  

§ 425-5.
Enforcement 

This Chapter shall be enforced by the Cape May City Police Department and Code Enforcement Officer, with the assistance of the Cape May City Fire Department and Beach Patrol.

§ 425-6.
Violations and Penalties 

A penalty for any violation of this Chapter, upon conviction thereof, shall be as set forth in Chapter 1, Article III, Penalty.

2. All other ordinances in conflict or inconsistent with this Ordinance are hereby repealed to the extent of such conflict or inconsistency.  

3. Should any section, paragraph, sentence, clause or phrase of this Ordinance be declared unconstitutional or invalid for any reason, the remaining portions of this Ordinance shall not be affected thereby and shall remain in full force and effect, and to this end the provisions of this Ordinance are hereby declared to be severable.  
4. This Ordinance shall take effect within twenty (20) days of final passage and publication as provided by law. 

	ATTEST:

________________________________

Diane L. Weldon, City Clerk
	CITY OF CAPE MAY, a municipal corporation

of the State of New Jersey

BY:________________________________


Dr. Edward J. Mahaney, Jr., Mayor



	
	



NOTICE


Ordinance 242-2011 was introduced at a regular meeting of the City Council of the City of Cape May, held on October 18, 2011 and will be further considered for final passage during a meeting of the City Council, to be held at the Cape May City Hall Auditorium, 643 Washington Street, Cape May, New Jersey, on Monday, November 14, 2011 at 7:00 p.m. at which time a Public Hearing will be held. 








Diane L. Weldon, City Clerk
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§ 1-16 CAPE MAY CODE § 1-19

C. The singular number includes the plural and the plural, the singular.
D. "Shall" is mandatory, and "may" is permissive.

E. The time within which an act is to be done shall be computed by excluding the first and
including the last day, and if the last day be a Sunday, or a legal holiday, that day shall
be excluded.

F. "Writing" and "written" includes printing, typewriting and any other mode of
communication using paper or similar material which is in general use, as well as legible
handwriting.

G. - Whenever a specific time is used in this Code, it shall mean the prevailing and
established time in effect in the State of New Jersey during any day in any year.

H. Any citation of a statute, law or ordinance contained in this Code shall be deemed to
refer to such statute, law or ordinance as amended, whether or not such designation is
included in the citation.

ARTICLE I
Penalty
[Adopted as Sec. 1-5 of the 1997 Revised General Ordinances]

§ 1-17. Maximum penalty. 1

For violation of any provision of this Code or other ordinance of the City of Cape May,
unless a specific penalty is otherwise provided in connection with the provision violated, the
maximum penalty upon conviction of the violation shall be one or more of the following:
imprisonment in the county jail or in any place provided by the municipality for the detention
of prisoners, for any term not exceeding 90 days; or by a fine not exceeding $1,250; or by a
period of community service not exceeding 90 days at the discretion of the Municipal Court
Judge. '

§ 1-18. Minimum penalty.

The City Council may prescribe that for the violation of any particular provision of the Code
or of any particular ordinance at least a minimum penalty shall be imposed which shall
consist of a fine which may be fixed at an amount not exceeding $100. The court before
which any person is convicted of violating any ordinance or Code provision shall have power
to impose any fine, term of punishment, or period of community service not less than the
minimum and not exceeding the maximum fixed in the Code or such ordinance.

§ 1-19. Additional fine for repeat offenders.

A. Any person who is convicted of violating this Code or an ordinance within one year of
the date of a previous violation of the same provision of this Code or of the same

1. Editor’s Note: Amended at time of adoption of Code (see Ch. 1, General Provisions, Art, I},
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§1-19 GENERAL PROVISIONS ' §1-22

ordinance and who was fined for the previous violation shall be sentenced by a court to
an additional fine as a repeat offender. The additional fine imposed by the court upon a
person for a repeated offense shall not be less than the minimmum or exceed the maximum
fine fixed for a violation of the ordinance or Code provision, but shall be calculated
separately from the fine imposed for the violation of the ordinance or Code provision.

B. If the City Council chooses not to impose an additional fine upon a person for a repeated
violation of any municipal ordinance, the Council may waive the additional fine by
ordinance or resolution.

§ 1-20. Default of payment of fine.

Any person convicted of the violation of any provision of this Code or any ordinance may, in
the discretion of the court by which he was convicted, and in default of the payment of any
fine imposed therefor, be imprisoned in the county jail or place of detention provided by the
City, for any term not exceeding 90 days, or be required to perform community service for a
period not exceeding 90 days.

§ 1-21. Separate violations.

Except as otherwise provided, each and every day in which a violation of any provision of
this Code or any other ordinance of the City exists shall constitute a separate violation.

§ 1-22, Application of maximum penalty.

The maximum penalty stated in this article is not intended to state an appropriate penaity for
each and every violation. At the discretion of the Judge of the Municipal Court, any lesser
penalty, including a nominal penalty or no penalty at all, may be appropriate for a particular
case or violation,
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