
REGULAR MEETING

OF CITY COUNCIL OF THE CITY OF CAPE MAY, NJ

Tuesday, October 4, 2011 – 1pm

The worksession/regular meeting of City Council of the City of Cape May was called to order by Mayor Mahaney at 1:00pm on Tuesday, October 4, 2011, in the Cape May City Hall Auditorium.  The Clerk called the roll and the Pledge of Allegiance was recited.  


Present:
Councilmember Deanna Fiocca





Councilmember Terri L. Swain





Mayor Edward J. Mahaney, Jr.





Councilmember William H. Murray





Deputy Mayor Jack Wichterman



Also Present:
City Solicitor Anthony Monzo





City Manager Bruce MacLeod





Deputy Clerk Louise Cummiskey





City Clerk Diane Weldon

A moment of silence was observed in memory of Fire Lieutenant Andy Boyt who suddenly passed on October 3, 2011.

Mayor Mahaney announced that under the Open Public Meetings Law, notice of this meeting was sent to the Cape May Star and Wave and The Press and a copy of the agenda was delivered to each Member of Council and was posted on the City Hall Bulletin Board.

Minutes do not reflect the actual order in which the events occurred.

PROCLAMATION
- National 4-H Week in Cape May County  -  Proclamation read by the City Clerk.

AGENDA ADDITION/DELETION OF LATE AGENDA ITEMS TO BE CONSIDERED FOR ACTION:

Mayor Mahaney asks to remove the IAFF contract discussion from the Closed Session meeting in light of the recent passing of Lt. Boyt.

Motion:  Mahaney

Second:  Murray

Roll Call: 

Fiocca

Yes 

Murray

Yes

Swain

Yes

Wichterman
Yes

Mahaney
Yes

WORK SESSION DISCUSSION ITEMS

Tourism Utility – Mayor Mahaney begins by presenting an overview of the significance for the establishment of a City Tourism Utility which the Mayor feels is essential and timely based upon the new Convention Hall facility.  The Mayor announces that in addition to his comments, there will be a presentation by Leon Costello, City Auditor, on the Financial aspects of the Tourism Utility, Anthony Monzo, Esquire, City Solicitor, on the legal aspects of the implementation of the Utility, and Bruce MacLeod, City Manager, on the implementation of all aspects of the Utility.  Questions will be entertained at the end of the presentation.  

The Mayor advises that the Tourism Utility is strictly a budgeting and accounting technique and no new taxes or surcharges will be assessed.  The Utility will allow more accountability to the taxpayers and take some of the burden from the businesses and taxpayers, redistributing the cost of tourism to where it belongs.  The new Utility will be responsible for managing and operating all recreational programs in the City of Cape May, including all City sponsored special events.  The Utility will include a public information office for both promoting and marketing tourism and also for releasing information about government affairs.  All the functions of managing and operating the new multi-purpose Convention Hall will be handled by the Utility, as well as the marketing and promotion of tourism for the City of Cape May.  The Mayor reinforces that the Tourism Utility will not be an Authority, which is a stand-alone agency over which the City would have no authority.  The Tourism Utility will be a separate division of city government under the direction of the City Council and the City Manager.  Mayor Mahaney comments that from a financial standpoint, the City will have a legal and functional capability to designate all cost centers and expenses to a separate Utility which the City will do gradually and which will take several years to reach full maturity.  The purpose of the Utility is to transfer the cost of the services for recreation and tourism related activities to the individuals and organizations that use those services and gradually take the burden for those services from the taxpayer.  The Mayor advises he has been working on this concept for over two years for the betterment of the City of Cape May and with the establishment of this Utility, among other things, is hoping to increase the length of the tourist season.  Mayor Mahaney speaks about the debt service for the new Convention Hall and his hopes to pay for some of that debt from the Tourism Utility once it is established and solvent.  The Mayor is recommending the elimination of the City Tourism Commission and the passage of a new Ordinance creating a Tourism Advisory Committee which Committee will be comprised of members from all tourist related groups in this City.  

City Auditor, Leon Costello, explains the formation of a separate Tourism Utility which will act in the same manner as the Beach Utility and the Water/Sewer Utility.  A utility cannot tax the residents of the city, comments Mr. Costello, as there is no provision to levy any tax to fund the utility.  The monies to fund the utility must come from user fees and Mr. Costello reiterates the Mayor’s comments that the payment of the costs to run the utility will be a gradual movement from the current fund into the Utility fund.  Mr. Costello mentions that there are many laws with which the City must comply, one of which is that we must have a balanced budget.  The City cannot anticipate revenues that cannot be proven so for the first year of the existence of the Utility only the recreation fees which are part of the City revenue will be made part of the revenue stream and the expenses to operate those recreational activities will be made part of the expense stream.  As time goes on and monies are generated from the use of the new hall, those actual amounts will be anticipated as revenue.  Mr. Costello states that we will make very sure that the revenues of the Utility cover the expenses, as a deficit situation is bad in many ways from an accounting perspective.  In 2013, after all the bills for the construction of the new hall are paid, we will know exactly where we stand financially and there will be a bond sale to make this a permanent debt.  Finally, Mr. Costello speaks of the occupancy tax which has been in effect since 2003.  The City currently realizes just over one million dollars each year from the occupancy tax which revenue is designated as a “general” revenue, used to offset property taxes.  City council has the ability to use some of that money in the Tourism Utility, comments Mr. Costello and further adds that the one thing council may not do is transfer all of that money to the Tourism Utility.  

City Solicitor, Tony Monzo, explains that in order to form a Tourism Utility, an Ordinance must be drafted for Council’s consideration and public hearing.  At least four additional Ordinance changes must be implemented explains Mr. Monzo, beginning with an amendment to the Ordinance governing the hotel occupancy tax allowing a yearly allocation to the Tourism Utility.  Further comments Mr. Monzo, there will be the need to update the City’s Administrative Code, creating a new department covering Civic Affairs, Recreation and Tourism, to be overseen by a Department Head who will report directly to the City Manager.  There will be the need to establish user fees with a fee schedule and lastly, Mr. Monzo states that the Tourism Commission which deals only with tourism will be eliminated and replaced with a Tourism Advisory Committee made up of various groups with a vested interest in tourism in Cape May, including members of the public.  Said Committee will report to City Council, making recommendations which if accepted will be implemented.  Mr. Monzo advises that he has heard some concerns regarding whether the Utility would increase taxes on businesses and tourists coming into Cape May.  The proposed Tourism Utility does not have the ability to impose any additional taxes, comments Mr. Monzo. 

City Manager, Bruce MacLeod, begins by advising that the concept of creating a separate Tourism Utility has been discussed administratively for over two years and also as part of the Convention Hall project, as well as part of the budget process as a means of specific accounting allowable under New Jersey Law.  Legislatively, Mr. MacLeod advises that an Ordinance must be adopted defining the purpose of the Utility, the management structure, areas of revenue and expense and other matters of responsibility, reporting and accounting.  In order to create this utility by the end of 2011, the following calendar should be considered by council:  Introduction of an Ordinance at the council meeting on November 1, 2011; a public hearing and consideration for adoption of an Ordinance creating a Tourism Utility at the meeting of December 6, 2011; and publication of the Ordinance on December 7, 2011, allowing the Ordinance to become effective on December 27, 2011.  As previously set forth by Mr. Monzo, additional legislation will need to be adopted, and, Mr. MacLeod emphasizes that the purpose of the Utility is to manage the operations and budgets of recreation programs and city sponsored special events, act as the public information office for the City, manage and operate the new Convention Hall facility and handle marketing and the promotion of tourism for the City of Cape May.  Mr. MacLeod further outlines the budgetary process and reinforces the fact that this Utility will evolve over time, making sure that revenues are in place before assigning expenditures to the Utility.  

Mr. MacLeod introduces Mike Whipple as the City’s new Director of Marketing, Communication and Event Sales, and advises that he is the first individual to serve in that position.  Mr. MacLeod talks about Mike’s education and background and his experience and success in the field of tourism.  

Mike Whipple speaks of his pleasure in being part of what is great in Cape May and appreciates the opportunity to join a dedicated group of individuals working to grow the visitor industry.  The addition of Convention Hall to the list of attractions and events puts the City of Cape May in a leadership position in a very competitive industry, comments Mike who believes this is the right project at the right time for Cape May.  He thanks Mayor and Council for the opportunity to work for the City of Cape May.

Councilmember Murray asks Mr. Costello about potential revenue sources other than Convention Hall.  Mr. Costello refers the question to Mr. MacLeod who advises that some sources of revenue will be developed but initially, there will be fees from existing recreation activities sponsored by the City of Cape May.  In addition, fees will be generated from special events such as craft shows, art shows, and similar types of activities.  As to the Convention Hall facility, there will be revenues from the rental of the hall, as well as from the lease of the two retail shops.  In addition to the above, there will be opportunities to put on City of Cape May sponsored activities to generate direct ticket sales, such as a Christmas extravaganza, an opening Gala, etc.  We are also exploring a ticket management system, comments Mr. MacLeod, which could offer opportunities for groups within the community to make their tickets for activities available through the City’s management system, generating a ticket fee for their use of the system.  Also, with the new building and the new technology contained therein, Mr. MacLeod believes there will be a market for sponsorship and advertising fees.  The retail space lease revenues, as well as sharing part of the occupancy tax fees and lastly the fees for a mercantile license would also be part of the Tourism Utility, comments Mr. MacLeod.

Mr. Murray states that it seems as though the Utility will operate as a business and asks if there is a problem with that.  Mr. Costello advises there is not, and in fact a Utility does operate as a business and must support itself.  Mr. Murray asks about the occupancy tax fees and whether those fees come back to the City from the State.  Mr. Costello advises they do.  Mr. Murray then asks about the Mercantile License fees and who is required to pay those fees and it is explained that the fee is assessed to people who own stores, and businesses and rent their homes, etc.  Mr. MacLeod advises the Mercantile License fee generates between $62,000 and $68,000 per year.  Mr. Murray asks if there are any restrictions on the occupancy tax received from the State and the response is there are none.  Mr. Murray would like to have an estimate of the costs and the revenues of the new building and Mr. Costello advises that in one year we will have that information.  Mr. Murray asks for the downside of not adopting the Utility.  Mr. Costello advises that the City will be unable to raise any more taxes, the spending cap is 2% and there may be additional expenditures that will exceed the spending cap.  The real purpose, advises Mr. Costello, is to have the utility to identify the costs and relieve the taxpayers of the burden of the expenses of tourism in the current fund budget.  There should be tax relief in the years 2013, 2014, etc.  

Deputy Mayor Wichterman feels that the City will be able to generate revenue through the sale of the new Convention facility.  Those revenues will be additional and cannot be anticipated right now comments Mr. Wichterman, but will be added to the City’s revenue as they develop.  Mr. Wichterman states that one lucrative area which is exempt from the current room tax is the single family rental and he urges residents to contact their state representatives to tax those businesses.  

Jerry Gaffney, 810 Columbia Avenue, Cape May, New Jersey understands the basic principals of a utility but he questions where the start up funds will come from.  He asks if some of the money will come from the 2% occupancy tax and the Mayor affirms.  Mr. Gaffney suggests that by so doing, it will take money from the current fund.  Mr. MacLeod explains that it would downsize the current fund if we were no longer in a position to count on at least one million dollars of revenue.  He explains that if we bring in 1,080,000.00 and only anticipate $1,000,000.00, we have already made our budgeted revenue and collected an additional $80,000.00 that ends up in fund balance at the end of the year.  Mr. Gaffney asks how much money is in the dedicated recreation fund and Mr. MacLeod advises that the revenue stream generates between $300,000 to $400,000 annually and after expenses, there is generally an excess of between $80,000 to $100,000 per calendar year.  Mr. Gaffney confirms that the funds in the recreation fund will transfer over to the Tourism Utility and Mr. MacLeod affirms.  Mr. Gaffney asks if eventually the debt service for the new convention hall building will be placed under the Tourism Utility and Mr. MacLeod advises that is a goal.  Mr. Gaffney asks if that definitely will happen and Mr. MacLeod explains that there are several options and that if the Utility becomes large enough to take on the entire debt service then that can become part of the expense side of the budget.  Mr. Gaffney is concerned about the new hall coming in over budget and behind schedule and how that eventuality will be handled.  The Mayor advises that the new hall is within budget and on schedule and there is contingency money in the event some unforeseen expense is incurred.  Mr. Gaffney asks for an accounting of the Convention Hall project and he is advised that he can complete a Right to Know to obtain said information.  

John Cooke, President, Chamber of Commerce, 223 Congress Place, Cape May, NJ welcomes Mike Whipple.  He asks for a menu of prices for services and encourages the City to work on those figures so we can sell the hall and get it filled.

Jay Schatz, President Hotel/Motel and Lodging Association.  He thanks Council for their assurances of no new business taxes and he welcomes Mike Whipple and wishes him luck.  He speaks of the room occupancy tax and widening the base for collecting money.

There is a five-minute recess.

SMOKE FREE BEACHES – Deputy Mayor Wichterman

Deputy Mayor Wichterman reads a letter on the topic of smoke free beaches.  He asks council to adopt an Ordinance to ban smoking on the beaches but to allow smoking on the promenade.  A discussion ensues and Councilmember Fiocca feels that smoking should be banned on both the beaches and the promenade.  Councilmember Murray agrees with Ms. Fiocca.  Deputy Mayor Wichterman thinks it will be hard to enforce non-smoking on the promenade and doesn’t want Cape May to be the City of “No” and is concerned about enforceability of the smoking ban.  Councilmember Swain thinks the entire area should be protected and Mayor Mahaney agrees.  The Mayor asks Mr. Monzo to prepare an Ordinance and refers to sample Ordinances from neighboring municipalities.  Mr. Monzo advises that the sample Ordinances include parks and asks if Mayor and Council want to include parks.  City Manager, Bruce MacLeod, asks about smoking on the Mall.  Mayor Mahaney suggests we try this Ordinance for one year on the beach and promenade before we expand.  Council agree.  

Bernie Haas, 1016 Illinois Avenue, Cape May, NJ believes we should not impose another regulation on tourists in the City of Cape May and he compares the smoking ban to the era of prohibition.  Mr. Murray disagrees with Mr. Haas.

ENGINEER REPORT

Ray Roberts offers his report.

1. Slip Lining of the Sanitary Sewer on Washington Street between Sidney Avenue and Washington Street Connector.  Mr. Roberts advises that invitations for proposals have been sent to six contractors, and proposals will be received on October 7, 2011.  Work is scheduled to begin the first week of November and should not take more than two weeks for completion.

2. FY 2011 Road Utility Improvement Program – Mr. Roberts advises that since our last meeting, we have advertised for bids and have completed a pre bid conference.  At the pre bid conference, it was determined that there is some geo-tech fabric on Cape May Avenue and Mr. Roberts advises that the options for road improvements previously discussed will be impossible based upon the existence of the geo-tech fabric and the much larger cost to properly repair the road surface. After meeting with the City Manager, it was decided to remove the Cape May Avenue reconstruction portion of the contract from the program but continue with the Corgie and Jefferson Street improvement program.  With the available budget, and based upon the current condition of the street, it would cost about twice the amount to repair the street, advises Mr. Roberts.  Mr. MacLeod explains that the City may have to reconsider which roads will be repaired through this program and there is much discussion regarding the issue.  Mr. Wichterman asks about water problems on the north side of Cape May Avenue and Mr. Roberts advises he is aware of those problems and explains how drainage will be improved.  Mayor Mahaney suggests that the road program be revamped and the agenda slowed so that the project can be correctly completed to avoid problems in the future.  Council agree.  

3. Underground Storage Tank Canning House Lane NJDEP Case #11-04-07-1154-23 – The  filed copy of the Deed Notice was recently received and that will be sent to the DEP which will conclude the project, advises Mr. Roberts.

4. Underground Storage Tank Canning House Lane NJDEP #98-05-06-1200-48 – This project will be handled in the same manner as the above project and Mr. Roberts believes the outcome will be the same.

5. Madison Avenue – Columbia Avenue Water Tank Rehabilitation – Mr. Roberts advises that a design is currently being prepared.

6. FY 2011 NJDCA Small Cities Grant Application – Mr. Roberts advises that a draft has been prepared for the ramp at the Franklin Street School which will be forwarded to Mark Blauer who in turn will provide same to the Historic Preservation people.  The expansion of the Trenton Avenue dune crossing project and the new ramp at the Cove are being discussed with DEP, in hopes of using an existing CAFRA permit.  

7. FY 2012 NJDCA Small Cities Grant Application – Mr. Roberts distributes drawings regarding the Carpenters Lane project from Ocean to Decatur Streets and explains the scope of this project and his recommendations regarding same.  Mr. Roberts advises that a grant application was submitted electronically on September 29, 2011 for a project that will include Carpenters Lane from Perry to Jackson and will also include beach access at Madison, Pittsburgh, Perry and Broadway.  

8. FY 2012 NJDOT Municipal Aid Grant Application – Mr. Roberts advises that the application has been filed for a project encompassing Cape May Avenue between Philadelphia and Pittsburgh Avenues.  

CITY MANAGER ITEMS
ATTORNEY ITEMS

CLERK'S ANNOUNCEMENTS 

The City Clerk advises that the November meeting has been rescheduled to Monday, November 14, 2011 at 7:00 P.M. because of the yearly League of Municipalities event which begins on Tuesday, November 15, 2011.  

REGULAR MEETING BUSINESS :

The following Resolutions will be approved by Consent.  Mayor Mahaney offers an explanation of the purpose of the Resolutions for the benefit of the public.  

RESOLUTIONS: Council will accept questions from the public on resolutions:

209-10-2011
Resolution determining the form and other details of a $1,250,000 general obligation bond of the City of Cape May, in the County of Cape May, New Jersey and providing for the sale of such bond to the United States Department of Agriculture, Rural Development

210-10-2011
USDA Water and Sanitary Sewer Phase II loan resolution 

211-10-2011
Resolution determining the form and other details of an amount not to exceed $1,400,000 general obligation bond of the City of Cape May, in the County of Cape May, New Jersey and providing for the sale of such bond to the United States Department of Agriculture, Rural Development in connection with Phase III of the Water and Sewer project

212-10-2011
USDA Water and Sanitary Sewer Phase III loan resolution 

213-10-2011
Refund of overpaid 2011 taxes – block1186/lot 1.07

214-10-2011
Resolution to submit a grant application and execute a grant contract with the New Jersey Department of Transportation for the reconstruction of Cape May Avenue Phase II project

215-10-2011
Payment of bills

216-10-2011
Resolution of the City of Cape May providing for a meeting not open to the public in accordance with the provisions of the New Jersey Open Public Meetings Act, N.J.S.A. 10:4-12 personnel – convention hall/civic affairs staffing, prosecutor position

                        REMOVE - collective bargaining – IAFF 3495

217-10-2011
Resolution approving settlement of tax appeal litigation known as George H. Lesser v. Cape May City 

Motion:  Wichterman

Second:  Murray

Roll Call: 

Fiocca

Yes 

Murray

Yes

Swain

Yes

Wichterman
Yes

Mahaney
Yes

MINUTES:

Regular meeting minutes of the City Council of the City of Cape May dated September 20, 2011.
Motion:  Wichterman

Second:  Murray

Roll Call: 

Fiocca

Abstain

Murray

Yes

Swain

Abstain

Wichterman
Yes

Mahaney
Yes

REPORTS RECEIVED BY THE CLERK:  

Planning Board meeting minutes dated August 9, 2011

2% Occupancy tax budget projection

Motion:  Mahaney

Second:  Wichterman

Roll Call: 

Fiocca

Yes 

Murray

Yes

Swain

Yes

Wichterman
Yes

Mahaney
Yes

UNFINISHED BUSINESS: 
NEW BUSINESS:

A)
City Attorney

B)
City Manager

C)
City Clerk 

D)
Councilmembers – Deputy Mayor Wichterman asks the City Clerk about minutes recently received from the Zoning Board Meeting in July.  His concern is the amount of time between the event and the receipt of the minutes.  The City Manager will look into the matter and advise all.

PUBLIC PORTION: Those wishing to publicly comment shall come forward, give their name and address and speak into the microphone. Each speaker will be limited to five (5) minutes. 

Bernie Haas, 1016 Illinois Avenue, Cape May, NJ asks when the banners denoting the City’s National Historic Landmark status will be hung.  Mr. MacLeod advises that we are still awaiting the delivery of bucket truck.  Mr. Haas asks about the visioning statement and Mayor Mahaney advises that the statement is on the City website and also that the City clerk has a binder with every single response that was received.  Mr. Haas mentions that the Beach Theatre is being razed but he is interested in whether the City will act upon the historic designation of the Theatre and specifically the store fronts that will remain after the Theatre is totally torn down.  The question is referred to Mr. Monzo as this matter is still in litigation.  Mr. Monzo comments that the application submitted through HPC and the Planning Board was for the entire structure and since that is now changed, he believes a new application must be tendered.

COUNCIL & CITY MANAGER COMMENTS

Motion made by Murray, seconded by Wichterman to go into closed session.  The regular meeting adjourned at 4:00 P.M.

CLOSED: personnel – convention hall/civic affairs staffing, prosecutor position

Motion made by Deputy Mayor Wichterman to go back into open session.  Motion made 

by  to adjourn the meeting.  Meeting adjourned at approximately 4:20 P.M.







Edward J. Mahaney, Jr., Mayor







Jack Wichterman, Deputy Mayor







Deanna Fiocca, Councilmember







Terri L. Swain, Councilmember







William H. Murray, Councilmember

__________________________

Diane L. Weldon, City Clerk 
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